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1. Situation analysis

1.a. Criticisms against several laws
A new constitution has been approved by Iraqi citizens on October 15, 2005. It has taken effect after the parliamentary elections of December 15, 2005, but, de facto, it was an interim constitution. The Constitutional Review has been postponed in 2006 and now will take place in 2007. In the Kurdish Region the parliament will probably also pass a new amended constitution in 2007.
Already before these events, civil interest groups, associations, political parties, ministerial departments, parliamentarians and individuals in Iraq have expressed dissatisfaction with a number of laws and regulations from the times of the former regime, because they were undemocratic, cruel, unjust, harmful for specific groups, disrespectful of international treaties Iraq had signed, disproportionally favoring certain groups or not serving the national interest. Similar criticisms were leveled against legal orders of the Coalition Provisional Authority (the US-dominated government that ruled from April 2003 until June 2004) and the two unelected cabinets that ruled from July 2004 until January/April 2005. 
In Kurdistan there was also dissatisfaction with laws and rules issued by the two Kurdish governments, although several laws from the times of the former regime were suspended on the recommendation of the constitutional committee of the Kurdish parliament.

1.b. No hearing 

Individual civilians, civil organizations and experts from ministries have been warning the CPA and the national and Kurdish governments for almost four years now about the negative impact of laws and regulations from the Saddam era, but only in Kurdistan they have met with some success.

Besides, from June 2004 to the end of 2005, nongovernmental organizations were most often unable to speak with government officials about their ideas and needs, let alone the laws in place that needed change according to them. They had to do through expensive and often unfruitful conferences. It seems not one ministry has established a regular platform for exchanges with NGO's. There were dozens of conferences with ministers and NGO representatives but they didn't excel in practical follow-ups. The cases in which ministries changed the law on advice of Iraqi NGO's are the exceptions that confirm the rule.

There were plenty of contacts with individual parliamentarians, much less with the leadership of parties. In 2005 the politicians were busy around the new constitution and they were telling NGO's to wait for the laws that will implement the constitution. So, little was done about their 
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criticisms and complaints, even if they received a favorable hearing.

In the judicial system that was in place in 2005, there wasn't really anything like a constitutional court. Iraqis don't know how much more time the Maliki government will need to establish the Supreme Federal Court, that will have many functions of a Constitutional Court. Also, in the actual constitution there is no explicit mentioning of a complaints procedure for citizens, which will make it imperative for the time being that citizens address criticisms and proposals of law directly to the new parliament.
One would expect professional support from the lawyers' unions in Iraq for citizens who address national legal problems, but what we have seen until now from these unions is not encouraging, except for the Kurdish union.
Unsollicited support came from foreign NGOs such as the American Bar Association, the Woodrow Wilson Institute, ESCWA, and other mainly US based NGOs. Actually Iraqis have been flooded by materials on legal subjects, most of them of a highly abstract level that betrayed a lack of knowledge and information about the body of Iraqi and Kurdish law and their application in practice.     

1.c. Badly equipped parliaments
Apart from the lack of political and law-making expertise of most MP's, the Iraqi parliament of 2005-2006 was badly equipped. It had no law library and research center, MP's don't have individual research assistants (although they have generous salaries with which they could afford to pay one or two) and they even complained about a lack of places to meet. Many MP's cannot access information on the internet, as they don't master English, French or Spanish and/or don't have internet research skills. This isn't going to change drastically in 2007 but civil society can help here. Many possible solutions and forms of political compromise for problems NGO's were speaking about can actually be found on or through the internet.
Kurdish MP’s have distinguished by various studies on Iraqi laws:

· those that needed suspension for Kurdistan in the ‘90s

· those laws that deal with/have an effect in Kurdistan

· those laws that deal with Kirkuk.
1.d. Examples

We just mention a few examples to give an idea of the wide implications of these criticized laws and regulations:

· regulations that limit the right of poor people to health care

· regulations that limit the right to and access to primary and secondary education for former dropouts and refugee children who have returned from outside Iraq
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· a law from 1971 that gives the Ministry of Interior the right to detain people for up to six months without ever seeing a judge or lawyer
· laws that gives the intelligence service the right to detain people outside the normal channels

· a law that obliges companies to pay in advance the tax for products they want to import

· the CPA order that introduced a purely theoretical   independence of Iraqi national radio and television

· the actual system for distributing the state's income among Ministries and other govt agencies and the control of parliament over this distribution

· an order from the Revolutionary Command Council that reduces sentences for men who kill their wives or other female relatives in 'honor' crimes and that deprives the family of the women of  the right to self-defence

· too harsh punishment for small crimes and violations 
· punishments administered by the military courts
· arrests for simple violations of traffic rules while killing a person crossing a road outside a zebra doesn't entail payment of compensation to the victim's family 
· health care is not paid for police officers who are injured while on the job

· no access for women judges to work in many courts 

· regulations for residence permits of foreigners and the rule that foreigners need an exit visa

· reintroduction of the death penalty in a situation where the judiciary is not fully prepared to deal with it.
1.e. The huge volume of legal provisions from Saddam's time

As in all constitutions there is a clause in the new Iraqi constitution saying that the old laws remain in place until parliament changes them (by its own initiative or on recommendation by a new cabinet). 
If not addressed with a sense of urgency this process might take ten to twenty years. Why?

First of all: we are dealing in Iraq with some 4,500 orders of the former dictatorship (to be precise: the Revolutionary Command Council), issued in the course of a long period of rule (1968-2003, 35 years). 
These orders can be resurrected any time by some clever interest group, minister, lawyer or judge, to obtain what they need – and in practice they have been resurrected, even for  obvious human rights violations. 
The trouble is also that these RCC orders dealt with all Iraqi laws and every aspect of the life. They cannot be abolished in one stroke. Most of these orders are useless now, but some are still enforced on a daily basis.
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Thirdly: in more than fifty clauses the new constitution promises to settle a matter through a new law. If we would count optimistically ten months time for the preparation of a 

new law, the public debate needed, the verification by the Supreme Federal Court and the voting process, then 500 months would be needed for only these new laws, divided over let's say twenty parliamentary committees. In order to support clarity in the courts and the judges working in this transitional period, these new laws would have to clearly mention those it intends to overrule or abolish. This is a gigantic task where civil society could help.
1.f. Active Ministry of Justice and Ministry of Human Rights, active scholars, MPs and lawyers, active NGOs
They might be just a few dozen, the really active NGOs in Iraq, but they exist and they all speak about needed changes in the law. They are in the company of a few active ministries, MPs and active scholars and lawyers, who already did studies on some legal problems. There is a lot of positive energy out there very few initiatives are tapping into. Despite the cynicism many Iraqis show towards their "paper laws" that are hardly enforced, they are thirsty for the rule of law. 

2. Strategy

2.a. Phase 1 completed
In the first phase of the project - the production of a magazine of 32 pages - Civil Pillar (CP) asked a group of 25 journalists to focus mainly on those points of criticism brought forward by civil groups, and from these the ones they consider the most urgent. It was not feasible to address all criticised laws, regulations and practices and in practice CP would of course be just jumpstarting a process that will last for years and needs to run its natural course. CP is not a political party but tries to support civil society in its struggles. We also thought it would be more effective to collect opinions on unconstitutional laws, opinions coming from or supported by civil groups who want to change them, so that we are not working in a void. In fact, some Iraqi NGOs are well underway to develop into pressure groups.

In the course of 2006 CP trained 25 journalists from all over Iraq to interview members of civil society on urgent legal matters (see our report to UNDP). The result was a special issue of CP’s human rights magazine, Al-Nida al-Insani; 7000 copies of this magazine (32 pages, around 45.000 words, in Arabic) were distributed with the newspaper Al-Sabah al-Jadeed in December 2006 and through ngo’s and hotels and conference centers, and it will be distributed in Kurdish by Kurdish 
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weeklies in the spring of 2007. The special issue will serve as a starting point for a conference to attract legal experts

to work on the second phase of the project: the review of all RCC orders.

2.b. Focus on unconstitutional laws
Legal provisions in Iraq are of course criticized for many reasons, but interest groups obtain an almost invincible angle when they can prove they are unconstitutional. Unconstitutional laws also tend to hurt everyone or huge groups and that is why they also tend to be the most urgent ones. That is why CP and DHRC suggest to focus in the second part of the project on the unconstitutionality of laws, not other aspects.  
The reasons for this special attention for the RCC orders are the following. If the Iraqis want to reinforce the rule of law, how can newly trained, democratic judges accept that they still have to apply hundreds of RCC orders that were usually inspired by temporary needs of the former regime? Clever judges, lawyers and officials could resurrect anytime a RCC order that fits their needs. The constitution of 1990 contained an explicit clause that RCC orders from before 1990 remained in place.
Many laws, even from Saddam's time, have the usual internal logic. They try to be rational, put a systematic approach in place. But the RCC, when it made amendments to the existing laws, didn't have to care if orders ruined the logic and justice of certain laws. We saw for example some RCC orders that were clearly in conflict with Saddam's own constitution  of 1970.
So, we wondered if it would be feasible to cancel all RCC orders in one stroke, in one new law. Being not Iraqi law experts, we have no idea how many RCC orders are nowadays applied in court or in regulations of Ministries, or at least well-known because implemented daily, somewhere. Some RCC orders regard very practical things such as one year paid leave for Iraqi female civil servants who gave birth to a twin.

A complete study of RCC orders would enable the parliament to conclude whether it is safe or not to abolish most of them in one stroke, replacing only some with new laws or add amendments. It would also help the ‘education’ of the national and Kurdish parliament and the Supreme Federal Court. This beginning might also lead to the creation of legal research centers supporting the two parliaments.
2.c. Collect all RCC orders

Voluminous books exist in the market containing the text of RCC orders, but they don’t form a complete collection. These are used on a daily basis by lawyers and judges. We like to collect all orders and make them available in digital PDF form on the internet. We even don't know how many RCC orders there 
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are exactly, as some orders or their annexes were secret! In some years the RCC issued around a hundred, in others well 

over that figure. Many RCC orders abolish or amend previous RCC orders.
2.d. Research conference 
We propose to set up a research conference of five days, with in toto around one hundred participants: lawyers, judges, prosecutors and ministries’ experts, their expertise well divided over some five groups. Every individual writes a short report about ten RCC orders per day, in the following form:

RCC order (year/number)…………………………………………………………………

Date ……..

1a. Unconstitutional according to the Iraqi constitution of 2005?

O yes, in conflict with article …………..

O no

O probably in conflict with article ………….. (problems of interpretation)
1b. Unconstitutional according to the Kurdish constitution of 2007?

O yes, in conflict with article …………..

O no

O probably in conflict with article ………….. (problems of interpretation)
2a. Still applied in Iraq?             2b. Stil applied in Kurdistan?
O yes




      0 yes
O no                                   0 no
O we don't know                        0 we don’t know
3. Does it amend another existing law?

O yes, law:………………………………………….

O no

4. Opinion: can it be cancelled without being replaced ?

O yes

O no, because ………………………………………..

If a participant has a question, this is discussed in the group or kept for the daily plenary session. Some RCC orders might be put aside because they have complexities that cannot be addressed in so short a time. These complex RCC orders will be handed over to a team of five to ten of the best legal experts available, and they will address them in a mini-conference that might take place four weeks after the end of the first event. 
The reports will be reviewed for glaring political bias or obvious mistakes by a team of best legal experts. 
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2.e. The creation of the database

In the following four weeks teams of typists (law students) will turn the hand-written reports into a digital database format, so that, for example, one can find with one keyword all RCC orders changing the Penal Code. 
All RCC orders will be posted in PDF format on the internet, together with the reports of the legal experts; by email they can send in corrections.

On the internet lists will also be published of the RCC orders that are unconstitutional, still applied, ignored (not applied), useless orders (concerning the person of the former president Saddam Hussein etcetera), and complex orders (that need different treatment, not the standard report).

Last step: the study is offered to the Iraqi and Kurdish parliament, as well as access to the entire database. The study will of course be publicized in the media. And we shall try to involve of course MPs in the research conference.
3. The history of this project
Civil Pillar's activities in the country around the constitution in 2005 have brought us into contact with many people having ideas on what should be done after the adoption of a new constitution. Whatever happened, the constitutional process proved to have a huge mobilizing force and it educated thousands of people on the importance of the rule of law. 

We just mention here the Kurdish lawyers union, one of the human rights organizations in Najaf and their colleagues from Kufa university, two human rights organizations in Hilla, experts that appeared on the talkshows devoted to the constitution organized by Civil Pillar and Al-Sumeria satellite channel, representatives of NGO's that spoke in these talkshows, legal experts from Sulaymania university that work with DePaul university, scholars from the Center for Peace and Development (a grouping around judge Wael Abdellatif, former minister of the governorates), and many others. 
These people were sometimes disappointed in 2005 that they were not able to have much impact on the writing of the constitution but they are not giving up and some agree it is practical to continue in the form of this project.

The public debates provided input too for this project and the  work for our magazine al-Nida al-Insani also led to make us see the importance of the subject, and the lack of organized support it is receiving.  
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CP was not the only one disappointed by the performance of the 2005 and 2006 parliament although much work might have been going on in the parliamentary committees that, as usual in 
this world, don't get the media attention they deserve, as their work is slow and not 'sexy'. Actually, we from our side, also must still collect an overview of the work of the committees in 2005 and 2006.

CP, DHRC, nor the research conference should, in our view, try to overtake the parliament's or ministries' work, nor priorities set by the cabinets or individual NGOs. However we would bring people together in a way that can lead to permanent relations between them, mutual education and an enriching experience. The reporting guarantees that the work will be replicated and never be lost. We think it will foster practical capacity building for the parliaments, NGOs and strengthen the focus of NGOs, which, in Iraq, might go the same way as sister NGOs in other Arab countries, "from protest to proposal movements".

We also like to think that these studies will be of help to the many journalists and media that will be involved in the public debate about the constitutional review and educational projects concerning the constitution.

Actually we think that with the Center and South of the country in chaos and the uncertainty around the constitutional review, we might do something that will always keep its value for the rule of law in the future.
Civil Pillar, Anna Zayer

Democracy and Human Rights Center, Abdeselam Berwari
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